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Patented and Proprietary Products

FHWA policy prohibits contracting agencies from requiring the use of a patented or proprietary material, specification, or process, FDOT!)
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Ahttps://www.fhwa.dot.gov/federal
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Federal-aid Essentials for Local Public Agencies

Federal-aid Simplified.
FEDERAL-AID ESSENTIALS VIDEO LIBRARY STATE RESOURCES OUTREACH MATERIALS
Project Development
l J Contract Specifications PROJECT DEVELOPMENT
= Although the videos in this section can be
Patented or Proprietary Products viewed in any sequence, the ftles are
arranged in a rgcc:mmended or preferred order
Certain requirements must be met when sole-sourcing a patented or proprietary product on Federal-aid for your convenience.
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What do we mean whenwe saya
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ASOLE SOURCE

Precludes Competition in Bidding
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Same as Single/Sole Source In Contracts

Single Source

AMultiple sources of supply are available but, for specific reasons, the
good or service must be purchased from a specific manufacturer or

supplier.
Sole Source

AFor specific reasons, only one manufacturer, or supplier, is capable of
providing a good or service.

AMultiple products are available but they are all made by the same
manufacturer.

ASingle contractor
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Justifications Focus on Reasons

ASingle Source

AMultiple sources of supply are available biaf; specific reasonghe
good or service should be purchased from a specific manufacturer or
supplier.

ASole Source

AFor specific reasonsnly one manufacturer, or supplier, IS capable of
providing a good or service and it is not possible to obtain
competitive bids.

AMultiple products are available but they are all made by the same
manufacturer.
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Who Initiates the Request to
use a Sole Source?

The person with the knowledge
for the justification

ALocal Agency personnel or Local
Agency Consultant

AConsultant designing the plans

FDOT)
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Types of Justifications

1. FDOT Proprietary Product Certification Request

A. Synchronization
Only thing that will work with EXISTING infrastructure
(Equipment, Maintenance, Training, etc.)

B. No Suitable Alternative

No Existing infrastructure tig
(completely new)

2. Public Interest Finding
A. For specific reason®t basedon synchronization or no suitable alternative.
B. For a broad implementatiog more than one project (aka Blanket)

SYMPOSIUM




All ert: © Diane Rome Peebles, except golden tilefish (Duane Reverj; lionfish (FWC)

Other Reef Fish (If no season information is provided, the species is open year-round)

Sl
Amberjack, Greater A ® GreatBarracuda A ¢+B Hogfish A A o | Triggerfish (Gray) A
Minimum Size Limits: Minimum Size Limits: Minimum Size Limits: Minimum Size Limits:
« Atlantic - 28* fork lngth + Not loss than 15" or more than 36" « Atantic and Guf - 12* fork length « Aantc - 12" ok kenghh
LI et Daily Recreational Bag Limit: Daily Recreational Bag Limit: (Cobttid )
Season: * 2 per person or 6 per veseel, per day, I state waters |+ Atlantic and Gulf -5 per harvester Season:
* Mlantic - Open yeor-rownd offCollieg Monroe, Misni-Dade, Broward, Paim~ » Changes In sping pos « Atlantic - Openy
« Gul- Closed Apil 22-Dec. 31, 20177 Beach, and Marti countes. updates * Galf - Closed Jan. 12017 - Dec. 31 2047
Daly Recreationsl Bag Limit: < mmslm ::;:v):m e vessal « Changes possible - Visit MyPWE.com for updates
« Atlantic and Gulf-  per hanvester - Daily Recreational Bag Limit:
« Atntic - 10 per harvester
W -7 -
) Q X Y
) Amberjack, Lesser & Banded
Red Porgy A ¢+ 0 Tilefish, Golden A® i A o | Black Sea Bass AdO
Minimum Size Limits: Daily Recreational Bag Limit: Minimum Size Limits: Minimum Size Limits:
* Atantic- 14" « Atantic -1 per harvester « Atlantic and Gull - Cannot be ess than 14" or « Mantic - 13*
* Gulf- None. * Gulf -4 per harvester greater than 22" fork length * Guif-10"

Daily Recreational Bag Limit:
« Atantic-3 per hrvester
* Gulf - 100 pounds

+ Golden efih included witin Atanic and Gulf
Grouper aggregate bag limits

Daily Recreational Bag Limit:
« Atantic and Gul - 5 per person aggregate of the
two species

Daily Recreational Bag Limit:
* Atfantic - 7 per harvestor
+ Gulf- 100 pounds per harvester

:( ,,(‘

b
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Billfish Swordfish * | Mackerel, King A , Spanish A
Minimum Size Limits: Minimum Size Limits: Minimum Size Limits: Minimum Size Limits:

« Sash 63 47" lowerjaw fok length with head attached or 25* | = 24" ork length * 12" fork length

iyl S 3 N e oo Daily Recreational Bag Limit: Daily Recreational Bag Limit:

* unisde Seafeh 6% Daily Recreational Bag Limit: 2 per harvesterper day + 15 per harvester per doy

« 1 per havzsterper day,nottoeacesd a mazimum
of 4 per recreational (vt foehire) vessel cr 15 per
forhirevesselper sy

Daily Recreational Bag Limit:
* 1 per hanwester per day aggregate bag limit

Remarks

* Measured tip of lower jaw to fork. Al landed
fish must be reportd to NOAA within 24 hours
800-894-5528 or hmspermits.noas. gox

* HMS permit required i federal waters.

Remarks

* All landed fish must be reported to NOAA within
24 hours B00-894-5528. HMS permit required in
federal waters. Zero daily bag and possession limit
for captain and crew of for-hire vessels.

ﬁé(

Remarks
* Bag limit reduced to 1 in some state waters if
federal waters are closed to recreational harvest.

e
Wahoo A  Cobia (Ling) A Tripletail ™ AXoT A
Minimum Size Limits: Minimum Size Limits: Minimum Size Limits: Minimum Size Limits:

« None: * 33" forklength .5 * Atlntic - 20" fork length

Daly Recreational Bag Limit:
2 pes hanester per day

Daily Recreational Bag Limit:
* 1 per harvester per day, not to exceed 6 per vessel
perdy

Daily Recreational Bag Limit
* 2 per harvester per day

lemarks
+ Hook and line only. No snatch hooks.

* Gulf- None.

Daily Recreational Bag Limit:
+ 10 pes harvester per day, notto exceed 60 perves-
el per day. Vessel limit does not apply to forhire

vessels.

FDOT Proprietary Product
Approval Limitations

ASole Source Justifications based on
ynchronization or No Suitable Alternative

AOnly when State or Federal Funds are
eing used

AOnly for Individual projects
AFor a specific time period
AFor a specific product/process/contractor
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FDOT Recommends to FHWA

AProject of Division Interest
APublic Interest Finding

ASynchronization and No Suitable Alternative Approval is
Needed for Statewide, Districtwide, and Local Agency wide use,
Spanning multiple projects and/or time (Blanket)

AEverything else
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Examples of Sole Source:
When a Justification is needed

1. Product or process incorporated by name in specification or plan note
Not so obvious:

2. Plans instruct contractor to select an APL product that fits the design
feature ¢ but only one exists

A Example: Crash Cushion selection to meet length of need

3. Plans instructs contractor to_select a product that is on the gfelthat
YSSGa GKS [ 2 Ol fcbutoBlponeskistss | LILINE G- f

A Example: Traffic Signal equipment

4. Modifies a FDOT Specification using a MSP, TSP or Plan Note
A Example: MSP identifies a specific color of a coating and it is a proprietary color

5. Adds an Nationally recognized specification with acceptance values.
A Example: Sign Sheeting ASTM D4956 Type VII

SMoston




Justifications

FDOT APPROVALS; Synchronization and No Suitable Alternative
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Justifications Synchronization

AYou must explain the specific reasons why you could not allow an
alternative.

ABased orFunction, Aesthetics and/or Logistics

AMust identify theexisting infrastructurdor the synchronization and
why/how it requires theFunction, Aesthetics and/or Logistic
properties/performance of the product

SYMPOSIUM




Justificationg Synchronization cont.

Function:

A Define thefunctionof the product, or process, that makes it O~ /“
uniquely capable of functionally synchronizing with the existing
infrastructure and why it is different than the alternatives.

A Mustinclude why 1 or 2 alternatives cannot synchronize with
the same functionality with the existing infrastructure.

A Mustinclude alternative design options and why they will not
work

Aesthetics:

A Define thevisual matclof the product, or process, that makes
it uniquely capable of visually synchronizing with to existing
facilities and why it is different than the alternatives.

A Mustinclude why 1 or 2 alternatives will not suffice visually. In
this case, why similar will not work.

A Mustinclude how this match was selected

SYMPOSIUM




Justificationg Synchronization cont.

Logistics:

A Define theinterchangeabilityof the
product, or process, that makes it
uniquely capable of logistically
synchronizing with the existing
infrastructure and

A Identify why it is different than the
alternatives.

A Must include why 1 or 2 alternatives
cannot synchronize with the same
functionality with the existing
infrastructure.

A Maintenance, applicable to small
municipalities (hardships), limited time
periods

SYM POSIUM




No Suitable Alternative Justifications

Definition:
Does not fit Into new infrastructure or new designs
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No Suitable Alternative Justifications

Definition: Does not fit into new infrastructure or
new designs

A Explain the specific reasons whyaternative
design or product could not be used.

A Define the specific reasons why the product, or
processwas selected

A Explairall other considerationthat led to that
selection and why other products, or processes,
were not chosen.
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Poll Question:

At what percent of the Design phase should you submit the
Proprietary Product Certification request?

FDOT!)
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When to submit RequesASAP

Should be submitted before 60% Plans

Lack of advance planning that results in limited availability or concerns
regarding funding availability or expiration of funds amd acceptable
justifications.

In cases where a compelling and unusual urgency exception is cited, you
cannot use the FDOT approval: Must have FHWA approval.

Failure to justify the need will negate the entire request.
AThe product selection is secondary to the justification of the need.

DDDDD
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Warning

Failure to get the justification completed can
result in a delayed letting!

Start this process as soon as possible. A
rejection may require a design change!

FDOT!)
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Length of Justification Document

Depends on the total cost of the items relative to project:

A If cost is low then a simple justification documentation is acceptable.
AThis may consist of a few paragraphs, each with a few sentences.

Alf cost is high, this may be an extensive document.
A Same for a Public Interest Finding

AUse your judgment.
AEvaluators can ask for more information.
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Writing Justifications

SYMPOSIUM




Poll Question:

Have you written a
Proprietary Product
Certification or Public
Interest Finding Justificatio

FDOT!)
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Basis of the Justifications

Single Source

AMultiple sources of supply are available biat; specific reasons
the good or service should be purchased from a specific
manufacturer or supplier.

Sole Source

AFor specific reasonsnly one manufacturer, or supplier, is
capable of providing a good or service and it is not possible to

obtain competitive bids.

AMultiple products are available but they are all made by the same
manufacturer.

FDOT!,
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Justification Information (recommendation)

Section 1
A Description of the project need for the selected proprietary product
A Executive Summary

Section 2

A Factual and technical supporting evidence for Synchronization, No Suitable
Alternative or Unique need

A Use technical terminology no plain language needed

Section 3
A Explanation how the evidence links it to the project need
AWhy did you select this product, all the ways the product meet the needs

ection 4
A Factual and technical supporting evidence that no alternatives are available.
A Document your search and review of Alternatives

A A4
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avoid

The processes used to
Justify Sole Source
- are the same processes used
JO e’ fo

Avoid Using a Sole Source
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Consider Alternative
Products

AEvaluate several similar products
avallable that could achieve near the
same result

Algnore the cost of any of the alternatives,
allow the contractor select when possible

AHints to conduct the search:

AUse the APL to identify alternative products
and manufacturers

AUse a computer search and identify major
manufacturers in your area

TRANSPORTATION
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Consider Alternative Systems

AFor Current System: is replacement anticipated in the future?
Als now a good to change to a new system based on old system anticipated

service life?

Alf not, Include when the current system will benevaluated for selection

and why now is not an appropriate time to change to a new system.
AFor New Systems: investigate different systems that could be used,

Algnore the cost of any of the alternatives,
ALet the contractor select when possible

Possibilities
Possibility

Possibility

Possibility
Possibility
Possibility r"
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Consider Alternative Designs and Processes

AConsider an alternative design
AWhat is the real impact on final results if you allow &
alternative design?

AConsider an alternative process(es) that achie
the same result

AWhat is the real impact on final results if you allow &
alternative process?

FDOT)
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Real World Examples
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Luminaires

First Example
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